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Opening Remarks
C

I am extremely happy that so many people were able to join us today for the 2014
NWEC International Symposium. I would like to express my deep gratitude to Dr Judy
McGregor, our keynote speaker, to all of the panelists, and to everyone else who is working
tirelessly in various capacities in Japan and abroad for the empowerment of women. Thank
you for taking time out of your busy schedules to be here.

The main theme we chose for this year's International Symposium is “Keys to
Diversity and Women's Leadership”. Establishing a society where people who are willing to
work are able to apply their abilities to the fullest extent regardless of gender will lead to the
promotion of diversity, and is of great significance because such human resources are the
driving force for achieving vibrant economic societies.

Men and women must be able to play more active roles and be given equal
opportunities. It is critical to recognize the role of women as key driver of the economy and to
create opportunities for economic activities by women. In order to encourage debate from this
perspective, we have invited experts from New Zealand and Japan to be keynote speaker and
panelists at the NWEC International Symposium.

This booklet contains materials related to the keynote address and panel discussions at
the NWEC International Symposium.

I hope the discussions at this symposium will be helpful to all the participants in
promoting gender equality.

November, 2014
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Profile

Professor Judy McGregor, Head of the School of Social Sciences and Public Policy
at Auckland University of Technology is Associate Dean with responsibility for Postgraduate
Studies. She was responsible for co-founding the New Zealand Women in Leadership
programme for women in NZ universities and was the author of the New Zealand Census of
Women's Participation report which monitored the status of women in New Zealand from
2002 —-2012.

Judy was the first Equal Employment Opportunities Commissioner with the New
Zealand Human Rights Commission, and has wide expertise in human rights and social
justice issues and specific interests in discrimination issues, women's rights, gender equality
in the corporate sector and public life, along with equal pay.

She is a former newspaper editor and was awarded the Companion of the New
Zealand Order of Merit (CNZM) for services to journalism in 2004. Judy is the author or
editor of seven books, including four journalism texts and a book exploring the employment
of older workers.

As a trained lawyer with an interest in civil and political rights, Judy is currently
engaged in New Zealand Law Foundation-funded research assessing the impact of New
Zealand's ratification of the international treaty bodies.

She has held fellowships at Cambridge and Edinburgh Universities.
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Profile

Born in Chiba prefecture in 1948. Doctor of Law. Completed the doctoral degree at
the Graduate School of Social Sciences, Tokyo Metropolitan University. After working as an
assistant, full-time lecturer, associate professor and then professor in the Faculty of Law at
the Tokyo Metropolitan University, she assumed her current position as professor at Waseda
University in 2004. She specializes in labor law and gender law. She served as a visiting
scholar in Law School at the University of Virginia for one year starting in 1991. She
received the 11th Yamakawa Kikue Award for "The Legal Principle of Equal Employment of
Men and Women - the UK and Japan" (Domesu Publishers) published in 1991. In 2006, she
received the Avon Education Award. She holds many public offices, including being a
member of the Science Council of Japan (2003 to present), President of the Japan Labor Law
Association (2003 to 2005), President of the Japan Association of Gender and Law (2007 to
2009), Director of the Office for Promotion of Gender Equality, Waseda University (2007 to
2009), Commissioner of the Grievance on Gender Equality of Saitama prefecture (2010 to
2014), member of the Committee on Policy for the Disabled, Cabinet Office (2012 to 2014),
and Chairperson of the Committee for Discussing Gender Equality Promotion Ordinance of
Tama City (2012 to 2014). Recently, her research interest involves study of the Equality
Act 2010 of the United Kingdom. In engaging in NGO activities while participating in
councils and seminars, she spares no opportunity to make suggestions toward achieving

gender equality in employment.

Main Works

"The New World of the Equal Employment Opportunities Law" (Yuhikaku Publishing, 1999)
"Legal Studies on Labor and Gender" (Yuhikaku Publishing, 2000)

"Labor Law and Gender" (Keiso Shobo, 2004)

"How to Implement the Principle of Equal Pay for the Equal Value Work" (co-ed. and writing,
Yuhikaku Publishing, 2010)

"Statute Books on Gender" (co-ed., Shinzansha Publisher, 2011)

"Labor Law (4th Edition)" (co-authorship, Yuhikaku Publishing, 2011)

"Series: Gender and Law Vol. 2 — Emancipation from Stereotyped Gender Roles" (co-ed. and
writing, Nihon Kajo Shuppan, 2012)

"Japanese Society and Civil Jurisprudence" (co-ed. and writing, Nippon Hyoron Sha, 2013)
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Kumagai, Keichi (2013) Floating Young Men: Globalization and the Crisis of
Masculinity in Japan. HAGAR (Studies in Culture, Polities and Identities) 11
(1): 157-165.



Profile

Specialized in sociocultural geography, Oceania (Papua New Guinea) area studies,
and gender (masculinity) studies. Studied abroad at the University of Papua New Guinea
during graduate school (Department of Social Geography, Hitotsubashi University). His
fields of study are colonies of urban migrants living in huts and villages in upland fringe
areas and he still continues to visit them every year. Since 2011, he has been visiting
Rikuzentakata city in Iwate prefecture with his students and associates for the purpose of

assisting areas affected by the Great East Japan Earthquake

Main works
"Oceania" (Asakura World Geography), edited by Keichi Kumagai and Kazumichi Katayama
(2010), Asakura Publishing Co., Ltd.

Kumagai, Keichi (2013) Floating Young Men: Globalization and the Crisis of Masculinity in
Japan. HAGAR  (Studies in Culture, Polities and Identities) 11 (1): 157-165.
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Profile

Joined UNESCO in 1982, Ms Kanno had worked for the organization for 25 years;
Her assignments included the program officer in the social and human sciences in the
UNESCO Regional Office for Asia and the Pacific in Bangkok from 1982 to 1992, where she
carried out activities for promotion of women's studies and other social science disciplines,
and implementing international comparative research projects on topics such as women's role
in the Asian societies. In 1991, she was transferred to UNESCO Headquarters in Paris: She
was responsible for UNESCO relations with major extra-budgetary partners such as Japan,
Norway and Denmark. In 2000, she was transferred to the Education Sector, where she was
responsible for UNESCO's activities for the United Nations Girls Education Initiative, and
undertook activities for the promotion of girls' and women's education and gender equality in
education. In 2003, she was appointed to the Head of Kathmandu Country Office and the
UNESCO Representative to Nepal. While focusing on “Education for All” activities in Nepal
with special reference to Girls Education and Gender Equality in Education, she was also
responsible for the implementation of over all activities of UNESCO's fields of competence,
i.e., culture, sciences and communication/information.

After having taken the early retirement in 2007, she taught intensive courses on
gender and international cooperation issues in Ochanomizu University and Osaka University
in Japan. She is currently Visiting Professor of Kansai Gakuin University and Mejiro
University, and the visiting researcher of the Institute of Gender Studies of Ochanomizu
University and the National Women's Education Center.

She holds a B.A. in Sociology from Jochi (Sophia) University in Tokyo, and an MA
in Sociology from the University of Toronto, Canada. She left the Ph.D program of the same
university to join UNESCO. She is the co-author/editor of the book entitled “Gender to
Kokusai-kyouikukaihatsu (¥ = > % — L [EEE#H W /7 : Gender and International
Educational Development)” (Fukumura-shuppan, Tokyo 2012) and the author of a number of

articles on gender and education in journals and publications.
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~OBM, IO - #ha « SUBRIMER], etk KO Hiod3 280, HICBET 2
fERE A =T ORI L TREDIFBNCIER T2 2 LK LT, 7Ur~vrEHE LTV
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ORI, FEONESR. MEAES, ot A, RiE, BEEOFE, FEORE, F
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. R ZRIEERREEEZ A L TWET, TORREL X, ERYFEIIOWTOEEHE I
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oM. ETRRC, KMEISHT DR —ERICET 2 b0 & LT, ARSI EHEED -
DI L OEHEEZ XD LV o2 Z LICBET 5 LD T,
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WXL CHERYFAEZIB 29 LW BISRN ARR LN -FHBITT, EbboH
B, =2—Y—=F 0 FIZBWTR—&®&ZBHID 720 OB MR L7ZNAE T,
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TSN TWET, ZOMRIIE, Bz IX, EADOHABRSTHLEROR RN E LD
HBabdbo T,

[E RO/’ & Y J8IE—MkIC, MERNR NMEMBEE I ARRELZRET 57200,
BIAREE L L TR I b TEY ., REEROAFEE TITHLTERN, HDHWN
W, BADZ b— AT DB A LI WREDRR SR E 720 £,

FlzIX, ==2—Y—F U FAKEZESN, 20 10 FM T Z o ER~OH &Y
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{7 7o —F 2 \ERT L &5 LT ThET,
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2011), A= b7 K (Scottish Human Rights Commission, 2011) %25\ T, &
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Flit%% New Zealand Nurses Organization, NZNO DO/ i#+Fi#(C LiuiE (2009 £
4 —75— Walker), FHiEDORAMAMIT, 51~60 5% T LT,
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c o MERFICED D, ERIIMEDLREOL 2R ENEZER TR SN
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UNIVERSITY

Stepping forward for gender equality:

Initiatives by the New Zealand Human Rights Commission

Professor Judy McGregor
Head of School of Social Sciences and Public Policy, Auckland University of Technology

Kia ora tatou. Konnichiwa.

My name is Judy McGregor and I am very honoured to have been asked to
participate today in the FY2014 NWEC International Symposium that focuses on “Keys to
Diversity and Women’s Leadership”. I am currently an academic interested in gender
equality and human rights issues working at the Auckland University of Technology.

I head the School of Social Sciences and Public Policy. I currently have a large
research project that is attempting to benchmark gender equality underpinned by

intersectionality, moving beyond male/female comparisons only." I am also finishing a three

U New directions in benc[zmar/qbg sex and equa]ily with Professor Judith Pringle and Associate
Professors Lynne Giddings and Sharyn Graham-Davies. Strategic Research Investment Fund,
Auckland University of Technology.
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year project examining the effectiveness of New Zealand’s ratifications of international
human rights treaties, including those that relate to gender equality.’

From 2002-2012 1 was New Zealand’s first Equal Employment Opportunities
Commissioner within the New Zealand Human Rights Commission (NZHRC). I have a
background in journalism, being the first woman in Australasia to edit a major newspaper,
and have law qualifications.

In my speech today I want to focus on two background issues which are the status of
gender equality in New Zealand and the role of a human rights institution in furthering
women’s progress. Then I will focus on two strategic initiatives undertaken by the NZHRC

to advance gender equality.

New Zealand has a strong self-regard and international reputation as a leader in
gender equality. For example, New Zealand opened its National Report in the second cycle
of the Universal Periodic Review at the United Nations earlier this year (2014) with the
comment that:

New Zealand has a proud tradition of promoting and protecting human rights at
home and overseas. As the first State in the world to give women the right to vote in
national elections, New Zealand celebrated 120 years of women’s suffrage in 2013
(Human Rights Council, 2014).

The suffragette Kate Sheppard graces our $10 banknote as a famous heroine. Kate
Edger was the first woman in the British Empire in 1877 to gain a Bachelor’s degree after not
declaring her gender when applying for admission. New Zealand’s Elizabeth Yates was the
first woman in the British Empire to become a local authority mayor in 1893, leading to the
resignation of four male councillors and the town clerk in a gendered protest.

New Zealand traditionally comes out near the top of international gender rankings

whether they are undertaken by UN agencies or others. However, in 2014 in the Global

* Assessing the impact of New Zealand's ratification and state receptivity of the major international
human rzg/zrs treaties with Professor Margaret Wilson of the University of Waikato and Sylvia Bell,
principal legal analyst with the New Zealand Human Rights Commission, funded by the New

Zealand Law Foundation.
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Gender Gap Report, New Zealand had slipped to 13th of 142 countries, down from 7th
among 136 countries in 2013, and from 5th between 2007 and 2010. New Zealand is usually
ranked just behind Scandinavian countries. (World Economic Forum, 2014). It was 34th in
the Gender Inequality Index 2013 produced by the United Nations Development Programme
(UNDP), nine places behind Japan who is 25th (UNDP, 2013).

New Zealand had two female Prime Ministers in recent political history, Dame
Jenny Shipley, and Hon. Helen Clark, now Administrator at the United Nations Development
Programme. At one point in our modern constitutional history (2004) we had four women
occupying the nation’s top positions; Prime Minister Hon. Helen Clark; Governor General
Dame Sylvia Cartwright; Attorney General Hon Margaret Wilson and Chief Justice Dame
Sian Elias.

But as Dame Sylvia noted:

New Zealand and international media have focused on the perceived predominance
of women across some of the country’s key leadership positions during recent
years....Such attention, however positive, carries the risk of a double-edged sword.
1t is all too convenient to assume that this profile accurately reflects the status of all
professional women (McGregor and Olsson, 2004).

Her caution was far-sighted because the rise of women’s political power was
relatively short lived. Overall women’s national political representation has stabilised at
around 32.2 per cent of nationally elected representatives (also 32.2 per cent in 2005).
Electoral reform, which changed New Zealand political system from First Past the Post to
Mixed Member Proportional system in the mid-1990s, boosted gender diversity to about a
third (Drage and Tremaine, 2011) but it has not progressed proportionately since then.

New Zealand has a proud history and is conscientious in ratifying and implementing
human rights treaties, conventions and undertaking various voluntary commitments. But
there are today in 2014 worrying signs of complacency and even retrogression in relation to
some systemic, structural issues of gender equality. This reflects a backlash against state and
institutionalised feminism (Hyman, 2010), a period of low morale among women’s civil

society, and the loss of women’s political leadership on issues for women.

3 New Zealand has a comparatively high maternal mortality ratio and a high
adolescent fertility rate.
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Common themes in the seven CEDAW Concluding Observations and
Recommendations made to New Zealand include urging action on:

¢ Eliminating violence against women

o Implementing equal pay and pay equity

¢ Bridging the inequalities between Maori (indigenous people) and other New
Zealand women (education, health, employment)

e Improving women’s representation in the corporate sector in both governance and
management as well as the judiciary, local government, universities and the

professions.

The concluding comments of the Committee on the Elimination of Discrimination
Against Women after New Zealand had reported on its progress under CEDAW in 2012 were
more specific and targeted than they have been in the previous six reports. This perhaps
reflects the frustration of international experts that a role-model country like New Zealand
appears to have stalled and their desire that it should be doing more to accelerate gender
equality.

New Zealand has been a lucky country for women to be born in and to live in. But it
must renew its commitment to women’s progress and gender equality. While the pace and
scope of gender equality progress varies by country, reflecting cultural traditions, societal
attitudes and values, women’s educational trajectories, female work force participation,
gender equality frameworks, and rates of development, no country has yet closed the

gender gap. There is much we can learn from each other and much we still need to do.

In many countries national human rights institutions (NHRIs) are part of the
institutional framework around women’s and girls’ human rights. They usually have a
separate quasi-constitutional status in empowering legislation. They are distinct from both
civil society and from State agencies, as independent and autonomous institutions.

NHRIs can raise human rights concerns relevant to women and girls at the
international level through their participation in the work of treaty bodies, such as CEDAW,
and through their distinct and often active participation in the Universal Periodic Review

process.
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The CEDAW Committee is the primary international body for the implementation of
the international legal framework around women’s human rights. It monitors the performance
of State parties in meeting their obligations under CEDAW. It also makes recommendations
on matters relating to the implementation or interpretation of CEDAW or on broader issues
affecting the human rights of women and children.

NHRIs have a special status. In addition to helping State parties prepare their reports,
they submit their own detailed report to the CEDAW committee, appear and speak to the
committee, lobby committee members and can effectively influence recommendations to
governments. For example, 12 of 14 recommendations made by the New Zealand Human
Rights Commission were adopted or referred to by the CEDAW Committee’s Concluding
Observations back to the New Zealand Government in 2012. NHRIs can also support and
push civil society to be involved with CEDAW processes.

The NZHRC is an A-accredited NHRI under the Paris Principles. It works at the
national, international and regional levels on issues relating to women and girls. It belongs to
a regional organisation, the Asia Pacific Forum of National Human Rights Institutions, that
works with member NHRIs spread geographically from Mongolia to Qatar. They have
agreed under the Amman Declaration and the Amman Programme of Action to specific
activities that relate to women’s public and political participation; to women’s economic,
social and cultural rights; to violence against women and girls and to reproductive rights
(Asia Pacific Forum, 2014).

New Zealand has been very actively involved in the focus on women and girls’
rights among Asia Pacific region NHRIs- both getting it on the agenda of NHRISs as a priority
for advocacy and activity, and in securing commitment to change internationally.

The structure of the NZHRC is based on fulltime and part time Commissioners. The
fulltime Commissioners include a Chief Commissioner, a Race Relations Commissioner, an
Equal Employment Opportunities (EEO) Commissioner, and a Disability Rights
Commissioner. The EEO Commissioner, first appointed in 2002, traditionally has a
significant focus on gender equality, specifically women’s equal opportunities. The New
Zealand Commission has generally enjoyed gender parity among Commissioners and has
more female than male staff members.

The New Zealand Human Rights Act (HRA) 1993 is New Zealand’s major

anti-discrimination legislation that accompanies the New Zealand Bill of Rights Act 1990.
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Section 21 of the HRA legislation prohibits discrimination on the grounds of sex, marital
status, religious belief, ethical belief, colour, race, ethnicity, disability, family status, age,
political opinion, and sexual orientation.

The areas of discrimination listed in the legislation relate to employment, education
and training, public access, and the provision of goods and services. The NZHRC accepts
complaints and has a dispute resolution mandate to resolve complaints but has no
investigation powers. If a grievance cannot be resolved through mediation, a complainant can
ask the Director of Human Rights Proceedings to provide them with legal representation at
the Human Rights Review Tribunal. The Tribunal can ask for issues to be removed to the
High Court for determination.

In addition to implementing anti-discrimination legislation, the Commission is
charged with positively promoting human rights through advocacy; research; education;
making public statements; developing guidelines; undertaking inquiries; developing a
national plan of action; and reporting to the Prime Minister.

In addition, the EEO Commissioner under s 17 of the Human Rights Act 1993 has
specific statutory functions relating to the provision of advice and leadership on equal
employment opportunities; evaluating the role of legislation, guides and codes of practice;
monitoring and analysis; and liaising with others about the promotion of EEO, specifically as
it relates to equal pay for women.

Two recent NZHRC initiatives employing different intervention strategies for gender
equality are discussed below. The first uses the traditional, anti-discrimination complaint
mechanism of the Commission. The other utilises an exceptional intervention, a national
inquiry by the NHRI.

Both examples relate to the fight for equal pay in New Zealand. This is a systemic
human rights concern in many developed and developing countries. The burden of unequal
pay disproportionately falls on Maori and Pacific female workers in low paid industries, but
also impacts on professional women in New Zealand.

New Zealand has made little progress in recent years in reducing its overall gender
pay gap which is approximately 13 per cent based on average hourly earnings. However, this
metric disguises wide variability including the double disadvantage of gender and ethnicity.
For example, the gender pay gap between the highest hourly rate (European men) and the

lowest (Pacific women) is 24.4 per cent. Of the 32 government departments that employ
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44,500 people, only two have positive variances, and thirty departments have gender pay
gaps ranging between 2.77 per cent at the Department of Corrections to 42 per cent at the
Ministry of Defence (New Zealand Human Rights Commission, 2012). The right to equal
pay is outlined in Article 23(1) of the Universal Declaration of Human Rights:

Everyone, without any discrimination, has the right to equal pay for equal work,
and in Article 11(1) (d) of CEDAW: State Parties shall take all appropriate
measures to eliminate discrimination against women in the field of employment in
order to ensure, on a basis of equality of men and women, the same rights, in
particular: The right to equal remuneration, including benefits, and to equal
treatment in respect of work of equal value, as well as equality of treatment in the
evaluation of the quality of work.

The first intervention I wish to discuss involves advancing gender equality through
the use of a sex discrimination complaint. The second initiative relates to the use of national
inquiry powers by the NZHRC to be a catalyst for equal pay for female workers in the aged

care sector.

A successful sex discrimination complaint
This is a snapper, a highly prized New Zealand eating fish. Excellent for sashimi.

Filleting the snapper is an assigned work role.

These are snapper fillets trimmed away from the fish backbone. Trimming the fillets
is another assigned work role. Filleting the snapper and trimming the fillets are two different
jobs.

Two New Zealanders, a man and a woman who were partners in a relationship,
presented for employment at a fish factory in the South Island, one of New Zealand’s biggest
food processors and employers. On arrival, the woman was given a set of knives and was
allocated fish trimming work, arguably requiring more complicated and “fiddly” knife skills.
The man was given a different set of knives and allocated fish filleting work. The knife skills
of neither the male nor the female were evaluated at the time.

Work was allocated to men and women simply on the basis of their sex. Women
were segregated into fish trimming work at the factory and paid less per hour for their work.
After comparing their pay packets at the end of the first pay cycle, the woman complained

about her unequal pay to the NZHRC. Later, the man also complained to the Commission
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about victimisation when he was not employed the following season because of his partner’s
sex discrimination complaint.

The company refused to mediate at the Commission level. This meant the complaint
was considered by the Office of Human Rights Proceedings, who represented the
complainants and won. The Wellington High Court and two members of the Human Rights
Review tribunal ruled against the fishing company in what has become a landmark case. The
High Court judgment found the jobs were “substantially similar” and the fish factory had
discriminated against the female complainant. The judgment stated: “The reason she
received less money was because she was made a trimmer, and the reason she was made a
trimmer was because she was a woman.”

This case demonstrates how an NHRI or similar body can affect change through the
successful resolution of sex discrimination cases taken through the courts. The following
video developed from interviews with the couple involved in this case is now used as an

advocacy tool.

This sex discrimination case used a traditional intervention of a complaint to the
NHRI followed by court action. However, it took many years to resolve and the litigation and
the controversy impacted negatively on the lives of the complainants. They felt socially
isolated in the small rural community in which the fish factory was the major employer. They
eventually left the small town to live elsewhere in the South Island.

The employer involved finally accepted the court’s decision and was ordered to
introduce an equal employment opportunities programme into the workplace. The wider
implications of the case are that New Zealand employers now understand that they could face
legal liabilities if they explicitly allocate work simply on the basis of sex. To that extent this
individual complaint progressed gender equality in New Zealand. However, all of the
limitations inherent in individual complaints of sex discrimination were evident including:

o the length of time for resolution;

e the burden on an individual complainant;
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e while a landmark case, it rested on its own individual facts and occupational
segregation of women’s work remains a feature of working life for many women

in New Zealand.

The next example, another equal pay case, used a different approach. It employed a

more strategic intervention- the use of national inquiry powers by the NZHRC.

The power of public, national inquiries undertaken under the independent, statutory
mandate of a national human rights institution (NHRI) can be significant. National
inquiries have been very successful in influencing public debate and raising community
understanding about human rights (von Doussa, 2006).

The ability of an NHRI to hold a national inquiry has been described by Smith
(2006) as one of the most important indicators of the operational independence of an NHRI,
particularly if the institution is vested with the appropriate powers of investigation. These
might include the summonsing of witness and disclosure of documentation, for example.

National inquiries are generally undertaken as exceptional activities examining
systemic human rights issues or abuses that cannot be addressed by the daily business of the
institution or are not well suited to an individual complaint procedure.

For example, the NZHRC has undertaken only three national inquiries in the past
decade-including the nationwide inquiry that is the focus of this speech, Caring Counts,
which examined equal employment opportunities in the aged care sector (NZHRC, 2012).

The unique nature of national inquiries and their relative infrequency give them a
higher status and profile within countries to advance action with civil society, Government
and other stakeholders such as employers.

Because NHRIs “seek to offer higher levels of accessibility than the courts, and to
emphasise a conciliatory rather than a litigious approach” (NZMFAT, 2008, 69), their
inquiries can also emphasise an open and inclusive approach to stakeholders in contest about
human rights issues.

In the area of women’s human rights, NHRIs worldwide are increasingly using
public inquiries to expose widespread violations and they are particularly well-suited to an

examination of discrimination and inequality in relation to economic, social and cultural
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rights which is an area of profound significance for the lives of many women (Asian Pacific
Forum, 2014)

Aged care is one of the lowest paid sectors in New Zealand with approximately
40,000 predominantly women (92 per cent) receiving the minimum wage of NZ$14.25 an
hour.* Many work part time (Grant Thornton, 2010) in casualised and contingent work with
insecure tenure and variable hours. In New Zealand aged care workers are often Maori,
Pacific or migrant workers (Badkar and Manning, 2009). Fundamental human rights issues
such as equal pay and pay equity are traditionally associated with the caring sector in New
Zealand and elsewhere.

National inquiries are topical internationally in countries like the United Kingdom
(Equality and Human Rights Commission [EHRC], 2011) and Scotland (Scottish Human
Rights Commission (2011) to address aspects of aged care. Despite age being a ground of
discrimination in contemporary anti-discrimination legislation, the rights of older people are
an emergent rather than a developed focus of United Nations human rights treaty body work.

Like Japan with 23 per cent of its population aged 65 and over, New Zealand also
has an ageing population at 14.3 per cent. New Zealand projects that from 2031 the
proportion of the population aged 65 and over will be greater than the proportion under 15
years of age. Growth in the 85 plus age group is expected to double. The aged care
workforce is itself ageing and is older than the current New Zealand workforce (Grant
Thornton, 2010, Badkar and Manning, 2009), with the modal age range in the New Zealand
Nurses Organisation (NZNO) survey of carers (Walker, 2009) at 51-60 years of age.

The New Zealand inquiry was conducted under s 5(2) (h) of the New Zealand
Human Rights Act 1993:

...to inquire generally into any matter, including any enactment or law, or any
practice, or any procedure, whether governmental or non-governmental, if it
appears to the Commission that the matter involves, or may involve, the
infringement of human rights.

4 NZ$1=87.68 Japanese yen.
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The EEO Commissioner also used her own statutory functions to undertake the
inquiry, particularly as the legislation specifies the responsibility for progressing and

monitoring equal pay.

The decision to hold an inquiry was prompted by two concerns reflecting the
universality and indivisibility of fundamental human rights. The first related to the low pay,
the undervaluing and the pay disparity of many thousands of New Zealand women working
in the aged care sector. The second related to the ‘nexus between the value society places on
the aged care workforce and on the respect and dignity of older New Zealanders’ (New
Zealand Human Rights Commission, 2012, 7). The Terms of Reference of the inquiry had
been identified through complaints to the Commission and in community outreach work with
migrant groups and low paid workers. The inquiry was confined to EEO issues as opposed to
quality of care issues in the aged care sector. The exception was when conditions of work
more broadly intersected with the quality of care, such as where excessive work hours or
inadequate staffing ratios impacted on safety. The terms of reference included:

e the regulatory frameworks in place in relation to employment and their impact

on decent work;

e workforce supply issues including recruitment and retention;

e training and qualifications in the sector;

e conditions of work including staff- to- resident ratios and managerial

competence;

e wages of nurses, health care assistants and others in aged care and equal pay,

pay parity and pay equity issues;

e the role of men and women in the sector;

e and migrant workers.

The Terms of Reference stated that the recommendations would relate to changes to
legislation, regulations, policies, practices, procedures and funding arrangements;
consideration of the frameworks, standards and codes of practice necessary for the future;

and the development of a timetable for implementation of recommendations.
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Over a 12 month period in 2011-2012 the EEO Commissioner and a senior policy
analyst gathered information from 886 participants from throughout New Zealand. Data
was gathered from written submissions, three online questionnaires and an interactive
website established for stories and information from those who could not travel or who
desired anonymity. Information was also gathered from public meetings that were openly
advertised, and from private meetings with groups and individuals. Visits were made to
residential aged care facilities and home-based health services in 12 different cities or towns
in the North and South Islands.

Three trips were made to Christchurch to investigate the enforced adaptation of aged
care services in response to the 2010 and 2011 earthquakes. Over 600 residential aged care
beds were lost in the city, which has the highest percentage of older people at 15 per cent of
the population (Carswell, 2011).

The inquiry report also included a diary account of me as EEO Commissioner
working as a carer undercover and incognito, which attracted increased media interest when
the inquiry report was released.

Information was collected from older people and their friends and families, New
Zealand’s leading civil society organisation representing older people, Grey Power, and the
non-governmental organisation active in the prevention of elder abuse, Age Concern.

Three leading trade unions in the sector representing the female workers, the Service
and Food Workers Union (SFWU) the Public Service Association (PSA) and the New
Zealand Nurses Organisation (NZNO), were actively involved in the inquiry, organising
public meetings of members in the regions, making formal written submissions and
encouraging carers to contribute via email. Employer organisations, such as the New Zealand
Aged Care Association (NZACA) representing the residential aged care facilities and the
New Zealand Home Health Association (NZHHA) representing providers of home-based and
community care, both made formal written submissions.

The inquiry team additionally met and talked with Ministry of Health (MoH)
officials, general practitioners, and those working in clinical roles in aged -care,
representatives of New Zealand’s 20 District Health Boards and academic experts. The

academics included gerontologists (Boyd et al, 2008), nursing educators (Whitehead, 2010)
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and health workforce experts (Health Workforce New Zealand, 2010) who have regularly
published in the field.

A particular feature of the inquiry process was its reliance in the report on the public
voice of individual nurses and carers themselves. All of the spoken word and interview
material was recorded and transcribed from tape and returned to participants for verification.
The verification process also sought agreement about the use of direct quotations and the
attribution of names in the final report. A full draft of the report was made available to all
participants to check for accuracy and revised after this feedback. Protocols were developed
to safeguard the confidentiality and anonymity of those participants, the majority of them
carers, who had requested that their voices be heard only if it was safe for them to recount
their experiences and express opinions.

Financial modelling of the fiscal impact of pay parity between home-based and
residential care workers with their hospital based counterparts was undertaken by an
academic accountant with health budgeting expertise. A literature review was written by a
public policy academic and a legal analyst involved in older people’s human rights on
secondment from the Scottish Human Rights Commission helped provide an international

law context for the report.

Human rights scholarship usually merges aspects of legal analysis of case law,
conventions, treaty body reports and United Nations commentary, with social science
research that claims for itself aspects of detachment, impersonality and objectivity. It is,
however, the use of stories, narrated lives, words from the heart, sometimes emotional and
personal, that give life to the reports of national human rights inquiries.

The Caring Counts inquiry invited story-telling from the outset and was avowedly
committed to ‘engaged research’. It specifically sought the voices of carers, nurses, doctors,
older people and their families, providers, employers, unions working in the field, owners of
aged care facilities in an interactive process between the researched and the researchers.
Further, as part of this shared enterprise, as EEO Commissioner I worked as a carer (with the
approval of the NZHRC) and wrote about it, observing, learning, and reconstructing an
insider’s snapshot of the lived experience of female carers in the residential aged care sector
in New Zealand. 1 gained access to a medium sized residential facility in a provincial city

owned by one of the larger chain providers in January 2012 working a variety of day and
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night shifts as an unpaid ‘buddy’ or trainee carer. The facility’s management, other staff and
the patients were not aware of my identity.

I had no access to patient’s files. The facility’s clients were predominately very frail
older people in their eighties and nineties, many of them stroke victims. As part of the
facility’s usual protocol for ‘buddying’, essentially a trial period for potential carers, each
older client was asked if they were comfortable with the presence of the ‘buddy’ in their
rooms and in their daily routines such as dressing, showering, toileting and eating. Fictional
names were used in the ‘Diary of a Carer’ published as a subjective account of the experience
in the inquiry report, Caring Counts (New Zealand Human Rights Commission, 2012).

I learnt first-hand as a relatively highly paid female Commissioner how difficult
aged care work was, how physically and emotionally demanding the tasks were, and what
very low paid work involved and what impact poor wages had in the family lives of
thousands of women. I concluded that the quality of aged care provided by female workers
was high but that they were being exploited in the job with very low pay, insecure hours, and
increasing job demands as the demographic pressures see more “old, old” in residential and
home-based care.

My personal diary of undercover shifts as a buddy carer had heightened
newsworthiness for journalists.  Previous human rights inquiries had not attracted
significant media coverage. My personal diary received saturation, front page media interest
in the country’s largest Sunday newspaper, the Sunday Star Times. The inquiry report was
also a significant news story on Television New Zealand, Sky Television’s Prime News, and
Television Three’s main news hour. It also received considerable exposure on Radio New
Zealand, the public radio broadcaster. The media coverage was followed by several weeks of
inquiries, public responses on the NZHRC’s infoline, personal and email correspondence.
Hundreds of hard copies of the report were mailed out to newer public audiences who had no
previous contact with the NZHRC. Inevitably this high profile pressured a range of responses

from government.

The recommendations made in the final Inquiry report addressed three significant,
long standing equal pay breaches.
1. The inquiry found that many thousands of female carers working through

provider contracts in residential facilities and home based settings were
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receiving $3 to $6 less per hour than carers directly employed by health boards,
a clear breach of UN and ILO conventions relating to equal pay. This was
despite both sets of carers being paid for by public state funding through district
health boards.

2. The inquiry also found that female carers using their own private vehicles were
not being paid the standard mileage per kilometre rate travelled and nor were
they being paid for travel between clients. This resulted in many thousands of
women workers receiving less than the minimum wage for an hour of work, a
clear breach of New Zealand’s own domestic legislation protecting workers, the
Minimum Wage Act 1982.

3. A third equal pay issue that was clearly identified in the inquiry report was
perhaps the most complex of all. What is the value of women’s work in aged
care? Only two of 886 participants felt carers were adequately paid and most felt

a $5 an hour immediate increase was required.

Several inquiry recommendations related to equal pay and travel compensation and
being paid to drive between clients. The Commission recommended that a mechanism be
developed that would deliver pay parity for aged care workers whether they worked in state
hospitals, home support or residential facilities. A further recommendation referred to a fair
travel policy that was annually reviewed and adjusted and covered the real and actual costs of
travelling of aged care workers including vehicle costs when driving between clients.

Other recommendations addressed the need for greater political leadership around
aged care, the provisions of compulsory qualifications by carers, mandatory safety standards
and improved consumer information. Diversity recommendations were included that
encouraged the recruitment and retention of more men as aged carer workers and improved
information for migrant workers. The transparency of the public funding model used in the

aged care sector also featured.

A strength of the inquiry was the increased empowerment of carers in taking a
public voice on the issue of low and unequal pay and the care of older people. Previously
carers had been an invisible female workforce with little public agency. Paid aged care

workers were casualised and marginalised women (Burns et al, 1999) and largely
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un-regulated. Age care workers also lacked visible role models and public champions to
promote their cause for higher pay and better work conditions. They are also isolated. Rural
aged carers working on their own travel long distances between clients living at home, while
those who work in privately-operated, residential facilities often do so in separate
institutional settings.

The inquiry was the first time many carers themselves had spoken publicly about
their work. Negative public attitudes towards them in society, the physicality of their work
and their own ageing as a workforce were revealed in their stories. The increasing scope of
their work coupled with growing acuity of needs, low pay, the gendered nature of the work,
the desirability of more men, and of the plight of migrant workers also came to light. Many
commented on their increased self-esteem and sense of achievement from improved training
in the sector but wanted higher qualifications and the accompanying professionalization to be
indexed to pay rates. The legitimation of carers’ stories in Caring Counts has helped to build
an increased solidarity between them and other stakeholders, such as the age lobby, and

providers, as well as with the NZHRC.

There is clear evidence from continuing advocacy in the media, in public spaces and
in collective bargaining processes, that the carers on whose behalf the inquiry was
undertaken, have moved from victims to actors. The process and the positive public
reception accorded to the report have encouraged and politicised carers to advocate on their
own behalf. The inquiry was a catalyst for the increased sense of agency by carers and
older people around employment issues and union activism. It helped personalise the

complex and abstract concept of equal pay.

The inquiry prompted two significant legal interventions: one relating to equal pay
and the other relating to whether travelling between clients constituted work and
compensation for vehicle expenses.

1. After the inquiry, the first significant test of New Zealand’s Equal Pay Act 1972

in thirty years was launched. Kristine Bartlett, a Lower Hutt caregiver
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receiving an hourly wage of $14.46, backed by her trade union, took a
privately-owned residential facility to the New Zealand Employment Court
alleging breaches of the Equal Pay Act 1972. The case attracted a number of
interveners including the Commission, unions, equal pay campaigners, Business
New Zealand representing employers, and the organisation of aged care
providers, as well as the parties directly involved. The number of interveners
reflected the potentially broad implications of the issues.

The case turned in part on an assessment of the scope of s 3 of the Equal Pay
Act 1972 which sets out the criteria to determine whether an element of
difference in remuneration based on sex existed. Ms Bartlett was claiming on
behalf of female care-givers that they were being paid a lower rate of pay than
would be the case if care-giving of the aged were not so substantially
female-dominated.

The judgment of the full Employment Court referenced the Inquiry report’s
conclusion that aged care workers in New Zealand were amongst the lowest paid
in the country for physically, mentally and emotionally demanding work. The
Court referred to the frequent statements in Caring Counts that the work was
undoubtedly gendered and that the low pay was directly related to it traditionally
being women’s work.’

2. The second test case was taken by the Service and Food Workers Union to the
Employment Relations Authority on whether travelling between elderly clients
constituted “work”. Tamara Baddeley, a carer using her own ageing Honda car,
drove around Wellington city to visit 12 older people she cared for. She received
33 cents a kilometre, half the official Government rate, and was not paid for the
time she was in the car between clients. The case was then removed by the
government to mediation between the parties. The very good news is that this
year the Minister of Health, along with employers, signed a $38 million

agreement with the trade unions involved to provide for travel time to be paid at

* Service and Food Workers Union Nga Ringa Tota Inc v Terranova Homes and Care Ltd.
NZEMPC Auckland NZEMPC 157 [22 August 2013] ARC 63 /12.
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a rate of at least the minimum wage from July 2015. Carers will receive an
increase in mileage allowance to 50 cents and an expert advisory group will

work on implementing guaranteed hours of work for carers.

Other improvements resulting from the inquiry Caring Counts include better
information for migrant carers; improved commitment to training of carers and female
worker professionalism; improved safety standards and consumer information. Public debate
about the “value of female carers in aged care” has increased significantly and they may
never again be an invisible workforce. Stakeholders picked up on the recommendations and
used their own institutional power and collective action in a coalition to force attention to a
range of issues relating to the work of female carers. Here is a powerpoint (accompanying)
showing which recommendations of the inquiry, Caring Counts, have been implemented

since 2012.

There are a number of positive outcomes for women from this national inquiry. The
government has responded in a number of significant ways around information for migrant
workers, the fair travel agreement, and by supporting training initiatives and improved
consumer information about aged care. Participation in a national human rights inquiry was a
powerful and lasting intervention for thousands of women workers. While their equal pay
remains unresolved, so far the lower courts have upheld human rights standards for women
and the use of international human rights treaties, such as the right to equal pay in CEDAW.
The higher courts are very likely to follow suit. So while justice has been delayed, it will
probably not be denied in the long run.

There has also been a positive consequence of the Caring Counts inquiry becoming
a political and social controversy. It drew attention to the power of inquiries to accelerate
change for women. After the aged care inquiry, a private philanthropist, Sir Owen Glenn,
launched a public inquiry into domestic violence and child abuse in New Zealand. In 2014

that inquiry released a “People’s Report” that included strong representation of the voices of
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those most affected by family violence- women.® Many of the lessons learnt in the aged care
inquiry have therefore transferred to women’s civil society, individuals and other community
groups, who will continue to use national inquiries, where resources and funding are
available, to accelerate change for women.

Both in New Zealand and in Japan, women need to experiment with different
intervention strategies around systemic gender inequalities. We also need to evaluate how
successful they have been. While the courts are important, as demonstrated in the sex
discrimination case involving fish work, so equally is the court of public opinion, as evident
in the aged care workers’ inquiry. Equal pay, violence against women and women’s
representation are just three systemic human rights issues that we share despite our different
country contexts. Our challenges are both different and common. Progressing women’s rights
is unfinished business and I wish you all the very best in your important and significant work

for the women of Japan.

¢ https: // glenninquiry.org.nz / the-peoples-report.
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In recent political history

Other top constitutional positions - Governor General,
Attorney General, Chief Justice

Governor Geperal Attorney General Chief Justice
Dame Silvia Cartwright Margaret Wilson Dame Sian Elias

Consistent CEDAW
recommendations

Ao ll[

» Violence against women : ji mH

» Equal pay and pay equity
» Inequalities for Maori women

» Women’s representation in corporate sector,

professional and public life
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Human Rights Act 1993

 Anti-discrimination powers-
including sex, marital
status, family status, race,
age.

» Positive promotion of human
rights by advocacy,
education, research and
inquiries.

Two recent equal pay initiatives

» Sex discrimination complaint
« Use of national inquiry powers

» Both addressing aspects of equal pay for
women in different areas of work.
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Sex discrimination complaint

Positives of sex discrimination
resolution

« Compensation for victims
= EEO policy for large employer

» Improvement in private sector

awareness

. . "OH 1 THAT EXPLAINS THE
» | andmark decision on work allocation o T s

by sex
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Limitations of individual
complaints

» Length of time for resolution

» Burden on individual

» Resilience and emotional strength
required

» Systemic occupational segregation of work

continues

Human rights inquiries

* Exceptional activities

« Systemic issues usually social, economic and
cultural rights

* Resource (human and money) intensive
» Require logistics and systems capabilities

= High status and profile leading to greater
public and government response
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Terms of Reference included:

» Equal pay and low pay in age care work
« Migrants and men as carers

« Recruitment and retention of workforce .
Human Rights

» Training and qualifications Commission
Te Kahui Tika Tangata

» Regulatory frameworks
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Inquiry impact on workforce

The first time a marginal, low paid

group of workers told their stories

Invisible msssssd Visible
“Victims” WS Actors

“| am just a carer” W Agency

Carer Tracy Botha, unsung Christchurch
earthquake heroine
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As a carer and a front page

Kristine Bartlett- Lower Hutt carer at
centre of equal pay litigation
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Tamara Baddeley: won travel time
as paid work

Caring Counts recommendations

Action 2013 Progress to date

Appointment of high-ranked Minister for @’
older people

Development of mechanism for pay parity & Courtof Appeal win

Revision and implementation of Fair Travel
Safety standards are made compulsory

Production of guidance for aged care
migrant workers

Stakeholder summit
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Caring Counts recommendations

Action 2014/2016 Progress to date

Development of five star consumer @
information system

Disclosure of provisions in service delivery
contracts

Development of workforce plan to
increase diversity

All carers have | evel 2 Foundation skills at
minimum

Implementation of full pay parity

People’s
Report

The Peopies Inquiry into
Addressing Child Abuse and Domestic Viokence

THE o
GLENN “2
INQUIRY

Dr lackie Blue, EEO Commissioner.

https: / /voww.youtube.com/watchiv=07bryAdrOUL#t=49
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Policy Issues Required for
“‘Women'’s Participation”
—Equal Treatment and WLB—

Mutsuko ASAKURA
(Waseda University)

Gender Gap in Employment Today

* According to the Global Gender Gap Index, Japan ranked 105th among
135 countries in 2013
* Higher level of academic achievement among women

— In 2010, the average level of academic achievement was higher among
women than men. Out of the population of 25- to 34-year-olds, 59% of
the women had achieved a university-level degree, compared to 52% of
the men. However...

* Current state of female labor

— The women’s employment rate by age group exhibits a significant M-
shape tendency

— 60% of women retire on the occasion of giving birth to the first child.

— The percentage of women in managerial positions is stagnating;
only 7.9% of positions equivalent to section manager and 4.9% of
positions equivalent to general manager are held by women

— There is a significant wage gap between male and female general
workers: If the average man’s wage is set to 100, the average woman’s
wage is only 70.9

— 22.19% of male workers are classified as non-regular workers, versus
57.5% female non-regular workers
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Suggestions from the
International Society

April 2012 OECD “Policies for a Revitalization of Japan”

Shrinking the gap between regular and non-regular workers as well as
the gap between men and women is imperative in promoting the long-
term growth of Japan. Growth of women’s participation in the labor
market is particularly important.

October 2012 Managing Director of the IMF, Christine Lagarde:

Working women will save Japan. If the number of working women
increases, the per capita GDP may increase by 5% at most.
December 2012 UN Women Executive Director Michelle Bachelet
visited Japan

Out of 450 companies that signed the Women’s Empowerment Principles,
150 were Japanese companies.

High potential female labor force
participation rate (women willing to work)

“We estimate that there are 3.4 million potential female job
seekers (women who are not employed but wishing to work,
although they are not currently job-hunting) in Japan today.
They are primarily women in their 30s belonging to the age
group that makes up the bottom of the “M-shaped curve”
representing woman labor force participation rate. The number
3.4 million corresponds to approximately 5% of the total labor
force. According to certain estimates, if these women were to
be activated on the labor market, the GDP would increase by
approximately 1.5%.”

Cabinet Office “Report by Committee on Visualization of
Women’s Participation in Capital Market” (December 2012)
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What demotivate women?
Stereotyped perceptions of gender roles
deeply rooted in Japanese society

» Labor market
— Discontinuation of employment necessitated by
getting married and giving birth
— High non-regular employment rate
— Low proportion of women having managerial positions
— Great wage gap between men and women
+ Athome
— Responsibilities concentrate on women at home

— Men do not spare much time for household duties and
child rearing

Policy Debate Currently
Underway

» The “third arrow” (= growth strategy) in the economic policies
essentially points at “expansion of women’s participation.”

+ Some of the main questions that must be answered in the
process of deciding how to achieve this goal include:

1. “New legislation promoting active participation of women”
— How far can corporate efforts be promoted?
2. “Reform of how people take holidays”

— Is it possible to correct and normalize polarized
working hours?

3. Popularity and expansion of “diversified regular workers”

— To what degree can the unstable/poor treatment of
non-regular workers be improved?
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Framework of policies for
“‘empowering women’

* In order for women to be able to truly
actively participate in all fields in society, it
is not only necessary to increase the
number of women having managerial
positions, but also to construct a
framework in which women do not give up
career against their will, by further
increasing the base of working women.

What policies are required now in order to
take advantage of women’s will
to work and prevent their retirement at giving birth?

1. Achievement of gender-equal work-life balance (WLB)

Stereotyped perceptions of gender roles remains deeply rooted
in the Japanese society. In addition, men tend to work long hours,
leaving the responsibilities of child-rearing to women.

What can be done to improve this situation?

Change the way men work = Reduction in working hours (WLB in
a broad sense)

Both genders carry responsibilities of child-rearing = policies to
eliminate  disadvantages of  single-handedly carrying
responsibilities in pregnancy, delivering and child-rearing (WLB in
a narrow sense)

2. Achievement of equal employment

“Prohibit discrimination by sex” and “improve treatment of non-regular
workers”
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Current Situation of WLB
in Broad Sense

Current Condition of
Working Hours in Japan

» The average number of working hours seems to be
decreasing, but they are simply becoming polarized.

Statistics indicate that the average number of annual
working hours is decreasing (currently 1,798 hours)

In reality, however, the working hours per person is
becoming polarized (the number of workers who work less
than 35 hours/week and the number of workers who work
more than 60 hours/week are increasing).

One in five men in their 30s works 60 hours a week or
longer.
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Current Condition of “Regulations” of
Working Hours in Japan

1. As a general rule, an “upper limit” working hours is
set, but overtime work is tolerated by the “labor-
management agreement.”

2. Prevalent avoidance of regulations symbolized by
“‘nominal management position ” issue

3. Itis “difficult to exercise one’s rights,” as symbolized
by the low acquisition rate of paid holidays

— And yet, the business world is strongly opposed to
strict, bedrock-like regulations.

Legal policy to reduce
working hours is needed

* Prioritized “direct working hour regulations”

A legislative upper limit on the number of working hours
is needed. Make stricter the limitations on overtime and
holiday work under the agreement of article 36, and let
them be specified in laws.

At least 11 hours of “rest” is needed between shifts.

+ Measures to encourage the full use of the annual paid
vacation entitlement

A change in mindset is needed among employers, who
must live up to their obligations in making employees
take their paid vacation.
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WLB in Narrow Sense

Reinforced Systems of Child Care and
Family Care Leave

Possible to take child care leave up to one year and 6 months
regardless of sex

Possible to take up to 93 days of family care leave in total per target
family member regardless of sex

Enforced Additional Leave for Mom & Dad (in order to promote men
taking child care leave)

Unpaid during leaves, but maternity leave payments, which
correspond to 67% of one’s wage, are paid in accordance with the
Employment Insurance Law

Parents with children less than 3 years old: Prescribed working
hours are shortened, exempt from overtime work

Parents with pre-school children: Child care leave of up to 5
days/year, limitations on overtime work, limitations on night work

Child care and family care are taken into consideration in job transfer
Regulations prohibiting disadvantageous treatment are in place.
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But why do 60% of women retire upon
getting pregnant/giving birth?

» Social conditions for child rearing are not fully
met.

* Husbands’ participation in child-rearing remains
low (approximately 50% of all husbands take only
4 days of child care leave;, only 2.63% of
husbands take full child care leave.)

+ Why can’t (don’'t) more husbands take child care
leave?

Discrimination Surrounding
Child Birth and Child Care

1. Institutionally, there are provisions in place that prohibit
disadvantageous treatment on the basis of pregnancy, child birth and
child care (Article 9 of the Equal Employment Opportunity Law, Article
10 of the Child Care and Family Care Leave Law).

2. Nonetheless, there are many examples of people looking for advice and
asking for help in resolving conflicts regarding disadvantageous
treatment after pregnancy, child birth and child care.

Among 23,303 consultation cases, 3,429 cases are related to Article 9
(15% of the total).

Among 610 motions asking for aid in conflict resolution, 251 cases are
related to Article 9 (41.4%).

Among 72 mediation cases, 21 cases are related to Article 9 (30%).

3. “When | reported my pregnancy, | was forced to retire before my
maternity leave,” “| was fired because | was planning to take maternity
leave,” “My employment contract was not renewed because | was
pregnant” etc.
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Court case related to

taking maternity leave or child care leave (1)

TOHO GAKUEN Case: A case example where a women
who acquired maternity leave after delivery was unfairly
treated by a pay regulation stating that “a bonus shall be
paid to employees who achieved attendance rates of
90% or higher” (called “90% provision”)

Judgment by the Supreme Court (December 4, 2003):
The 90% provision violates public order and standards of
decency. However, there is no need to pay the bonus in
full and it is all right to reduce the amount in proportion to
the period of maternity leave taken.

This judgment may make many women hesitate to
exercise their basic right to maternity leave.

Court case related to

taking maternity leave or child care leave (2)

Japan Airlines International Case: Female cabin attendants who
applied for “exemption of night work during child-rearing” as
prescribed in the Child Care and Family Care Leave Law suffered
from significant reduction of wages as they were only assigned to
alternative day-shifts for 2 days/month by the company.

Judgment by Tokyo District Court (March 26, 2007): The court
sustained the claim by the plaintiffs saying that the company could
have assigned day-shifts for approximately 10 days/month to them.

The problem, however, is that the Child Care and Family Care
Leave Law only prescribes exemption of night work and prescribes
no obligation of alternative work assignment by companies at all.
There must be many women who worry about reductions in income
and are unable to apply for the exemption.
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Court case related to
taking maternity leave or child care leave (3)

+ Konami Digital Entertainment Case: A case example where a
woman who took child care leave received disadvantageous
treatment of changes of job descriptions, demotion, and a 1.2 million
yen reduction of her annual salary

+ Judgment by the Supreme Court (December 27, 2011): The
company was judged to be abusing its authority in management of
personnel affairs. However, it was not judged to be outright violation
of Article 10 of the Child Care and Family Care Leave Law.

» The problem is that the law does not prescribe any obligation on the
company’s side to have her “return to the former post” after her child
care leave. Many women likely feel anxious about whether or not
they can return to their former posts.

Policies on Non-regular Labor
and WLB
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Recent non-regular work reform models

» Informal gathering for discussing vision of irregular employment:
“Vision of Desirable Way of Working” (March 27, 2012)

»  Workshop regarding full-time employees in various forms:
“Report of Workshop Regarding Full-time Employees in Various
Forms” (March 28, 2012)
1. Typical regular employment:
(1) Employment contracts without a definite period
(2) Full-time employment
(3) Direct employment
(4) Wage structure according to duration of service etc.
(5) No limitation on work location and job descriptions + overtime work
2. Diversified full-time employees: Employees with limited work location
and job descriptions, but who do not fall in categories (4) and (5)
above
3. Policies to increase diversified full-time workers, employing them in an
intermediate status between non-regular employees and typical full-
time employees.

Issues in direction toward
“expansion of diversified ways of working”

» Phrases such as “selection of diversified ways of
working” and “selection of autonomous ways of
working” are emerging

— Classification into “typical full-time employees,”
“full-time employees in various forms,” and “non-
regular employees”

« WLB is only an issue for “diversified full-time
employees” and “non-regular employees,” whereas
typical full-time employees are excluded. In this
situation, the gap simply keeps on widening. WLB is
needed for all workers.
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Reform of Equality Laws

1.

Actual conditions of Japanese laws
related to employment discrimination

Indirect application of Article 14 of the Constitution, Article 90 of the Civil
Code (public order and standards of decency), unlawful acts

Various international treaties (UN, ILO)
Discrimination on the basis of gender

— Articles 4 of the Labor Standards Act, the Equal Employment
Opportunity Law

Discrimination on the basis of age

— Law Concerning Stabilization of Employment of Older Persons,
Employment Measures Law

Discrimination on the basis of disability

— Basic Act for the Disabled Persons

— Act on the Elimination of Discrimination Based on Handicap
— Act on the Promotion of the Employment of Disabled Persons
Discrimination on the basis of employment forms

— Part-Time Workers Act

— Labor Contract Act (fixed-term employment)
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Characteristics of
Japanese Equality Laws

There are no comprehensive antidiscrimination legislations. Suits have been
filed individually for each reason.

A significant number of legal judgments has been accumulated. However, there
is no unified interpretation through general provisions of the civil codes (illegal
acts, public order and standards of decency etc.).

There is no exact definition prescribing what is “discrimination.” As stated in
ltem 22 of “Conclusive observations” in 2009 by the Committee on the
Elimination of Discrimination against Women (CEDAW) etc.:

“The Committee calls on the State party ... to take urgent steps to incorporate
the definition of discrimination against women fully into domestic legislation...”

Laws prohibiting discrimination in all stages from recruiting/employment to
termination of labor contract are limited only to “gender” (the Equal Employment
Opportunity Law) and “disability” (Act on the Promotion of the Employment
of Disabled Persons).

Remedial actions of discrimination are primarily administrative remedies such
as administrative guidance, advice by the Director General of the Prefectural
Labor Bureau, and disclosure of illegal companies. It is questionable how
effective these remedies are.

Comprehensive law prohibiting
employment discrimination is needed

« The Japanese have a dim awareness that
discrimination is a behavior against the social
norm.

« If there were a unified “antidiscrimination
legislation” or “law of equality,” rather than the
current piecemeal laws. ..

+ By prescribing a specific “principle/purpose,” it
would be possible to make specific appeals such
as why equality must be achieved, why
discrimination must be prohibited etc.
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“Four Objectives” of Equality /
Anticanonicity of Discrimination

» There are potentially “4 objectives” in equality. Achieving these

objectives shall be the “active obligation” of a state (S. Fredman).
1. Respecting dignity and value of all people
2. Acceptance and approval of people in a community

3. Breaking unprofitable cycles caused by exclusion from the
society

4. Complete participation in the society

+ Discrimination breaks these norms in at least three ways:

1. Evaluating humans with certain stereotyped attributes and not
respecting them as individuals

2. Putting someone at a disadvantage for having certain

characteristics — non-selective personal characteristics in
particular

3. The disadvantage violates the basic right to leading an active
social life.

Equality Act 2010
in the United Kingdom

+ The UK used to have a lot of legislations and regulations for

separate reasons of discrimination. These laws were highly
voluminous and complicated, making it difficult for users to
understand them and apply remedies against discrimination.
The state also had to bear heavy burdens of legal costs due
to having to maintain separate, yet overlapping, legal
systems.

The Equality Act 2010 unified the separate laws into a single
law.

Public institutions having jurisdiction over the various laws
were also unified into one entity, the Equality and Human
Rights Commission (EHRC).
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Definition/Forms of
Discrimination

Forms of discrimination to be prohibited can be
classified into direct discrimination and indirect
discrimination.

Direct discrimination: Put someone subject to some
reason for discrimination at an disadvantage

Indirect discrimination: Policies and/or practices that
appear neutral at first glance, but which bring about
disadvantageous effects to someone who happens to
be subject for discrimination for reasons that cannot be
justified up front.

Prohibiting Harassment

Provisions to prohibit harassment based on all protected
characteristics are required. Harassment refers to behaviors that
violate the dignity of another person or which give rise to a
threatening, hostile, profane, humiliating and/or aggressive
environment.

— Article 11 of the Equal Employment Opportunity Law in Japan
mandates business owners to take measures against sexual
harassment. Only nonfulfilment of “measures” is considered
illegal. Violators may be given administrative guidance, but the
legal force of this article is not clear.

— Many lawsuits on sexual harassment are based on general
provisions of the Civil Codes. Thus, only discrimination cases
that “exceed a certain degree” can be remedied.

It is necessary to formulate regulations targeted at business owners
prohibiting harassment, such that any acts of harassment
performed by employees are regarded as “act of the business
owner” and the owner can be held responsible.
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How to make regulations
prohibiting discrimination effective

+ Japanese antidiscrimination legislation is modeled after the Equal
Employment Opportunity Law. The Act on the Promotion of the
Employment of Disabled Persons and Part-Time Workers Act also
follow the Equal Employment Opportunity Law.

— “Administrative regulatory approach”

— Authoritative administrative guidance — If not followed, company
names are disclosed, which has never happened on the basis of the
Equal Employment Opportunity Law.

— Aid for conflict settlement is provided through administrative
guidance and mediation.

» Antidiscrimination regulations must have a clear private law-like
effect. In order to eliminate discrimination, we need to take a “Civil
Code approach” that guarantees rights to claim.
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Socioeconomic Changes and
Transformation of
Men/Masculinity in Japan
O

From the Vie%vﬁ)int of “Place" and “Home”

KEICHI KUMAGAI
(OCHANOMIZU UNIVERSITY)

My Positionality (Public)

D)
— (©) —
 Specialty: Sociocultural geography, area study specializing in Papua New
Guinea

e Involvement in development practice: an expert dispatched by JICA (2000 to
2001: Papua New Guinea), social research (for urban poverty alleviation)

e Graduate school member of Gender and Social Science / Interdisciplinary
Gender Studies, Ochanomizu University
e In charge of promotion of the “Frontiers of Gender Studies’ project at
Ochanomizu  University from 2003 to 2007 (2 men out of 16
people)=>Interested in male-inclusive "gender and development” as well as
changes in men and masculinities in Japan.
My role today: To consider requirements for
Japanese societly to promote diversity and female
lfeadership from the perspective of men/masculinity.
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Globalization and Crisis of Men?
(Chant & Gutmann 2009, Kimmel 2012 ef al.)

¢ Advancement of the New International Economic Division of Labor and neoliberalistic
economic reform (facilitating industrial structural adjustment measures) -> (regardless of
"north" or "south”) men losing jobs they used to have/women acquiring chances for new
employment (“feminization of the labor force")

¢ While women generally remain in low socioeconomic positions, the frequency of women
gaining superiority in educational level and employment has increased.

Loss of status and identity of men as "breadwinners"
¢ Their position as important members of the family, as husbands and/or fathers, is undermined.
=> Aggravation of social issues, including crime and violence

¢ Growing gap due to globalization => Decreasing socioeconomic status and increasing
frustration among men in the mid- and lower strata
Increasing global frustration among men

=> Background for civil wars, fundamentalism, terrorism, and
ethnocentric nationalism?

Japanese Men in the Period of High Economic Growth
(Osawa 1993, Nak2006, Taga 2006)

¢ Model of men'’s life in the postwar period-of economic growth

¢ Graduate from high-ranking universities, join prosperous companies, improve skills|
though in-house OJT, obtain enterprise-based welfare (company-owned housing,
etc.) and serve until retirement age

* Men: Resigned to work long hours (including time spent commuting) and serve for
companies ("corporate warriors")

» Workplace = community ("place” to foster cooperation) => “homo-social” bonding in
corporate society

e Eamn a wage to support the family under Japanese-style business management
(lifetime employment/seniority wage system) = Identity of men (husbands/fathers) as
breadwinners

+ Women (wives/mothers) => Support domestic duties/child-rearing/family care as "full-
time housewives"

¢ Part-time work = remain as supplementary wage earners for household economy
End of high economic growth, collapse of the bubble economy
=> The male-dominated family model has no choice but to be transformed.
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Change in Structure of Economic Society and
Increase of Non@gular Employees
N4

*Mid 1970s to 1980s: Economic boom, "Japan as number one"

#1985 to 1991: Era of "bubble economy” => over-confidence in strong Japan

#1992 to 2002: "Lost Decade" => sense of stagnation widespread among young generation (men)

| atter half of 1990s and onward: Change of structure of economic society associated with globalization

+Companies reduce labor cost and the government enforces neoliberalistic economic reforms (2003;
Revision of the Temporary Staffing Services Law, leading to permission to use temporary workers in the]
manufacturing industry) => increase of non-regular employees

+1995: 10 million non-regular employees (20.9%) => 2006: 16.63 million non-regular employees (33.2%)
+Male non-regular employees: 1.87 million (1985) => 5.38 million (2010)
#Ratio of non-regular employees in population of 15 to 24 years of age (2014): Men 42.1%, women 51.2%

«The gap between regular employees and non-regular employees is large (<- Nothing is done for the
“gap” where part-time workers are largely women who earn a wage to supplement household account)
cf. "equal pay for equal value of work"

The income gap between male regular employees and non-regular employees is large (regular
employees: 3 to 5 million yen, accounting for 48%, 60% of non-regular employees earn only 1 to 3
million yen) => Leading to big gap in the marriage ratio as well

=> Increasing number of "men who cannot get married”

Transformation of Family and Gender
(Zielenziger 2007, Yamada 199922013, Fujimori 2010 and others)

» In the context of "the 3 safety nets" (state, compariy, family)

» Employee benefit cuts (after the collapse of Japanese-style business management)

e Feeling of anxiety about state welfare (pension, public assistance, etc.), which caused increasing
burden on family

e "Socially withdrawn" People who stop going to school or work and refuse any human
relationships other than family, shutting themselves in their homes for prolonged periods of time.
More than 1 million people, particularly young men

e “Parasite single” Persons in their 30s or older who are not married and prefer to live rent-free with
their parents

o Poverty among single mothers: The poverty rate among single-parent households: 55%. The
rate is high among the working population as well.

Poverty rate among children: 15.7% (2009) - "poverty breeds poverty"

e Increase of percentage of unmarried people: The proportion of never-married (percentage of
unmarried people at 50 years of age ) in 2010: 20.1% among men, 10.6% among women
Increasing number of “Household refugees” (Yamada 2014), i.e., people who cannot obtain
support from family or have persons who care about them
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New Masculinity: Tentative Study

(©)
 Here, | examine new concepts of masculinity arising in the

transforming Japanese economic society, exemplified by the
following 4 types:

e (1) "lkumen"

e (2) "Soshoku-kei Danshi" (Herbivorous Boys)
e (3) "Otaku"

e (4) "Neto-uyo"

» The list above is not exhaustive and the masculinity types above are not
independent (they may overlap).

=>Consideration from "place” and "home.”

WTSRY. FRERALS. RRFWL.

(1) Tkumen

7

) : ) )
Men who enjoy child-rearing and gfow themselves
as well. "lkumen," "men who raise their children"
& "men who develop themselves as fine men”

A project launched by the Ministry of Health,
Labour and Welfare (June 2010) to promote
men’s participation in child-rearing and taking
childcare leave

Reaction against traditional masculinity during
the period of high economic growth 1

"Housework harassment” issue?

LE24
_ == . 0
&
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(2) Herbivorous Boys

@)

» “Herbivorous Boys” a term coined by columnist Maki Fukasawa (2006)
Featured in women’s magazines => picked up by the mass media in
2009 and became an established phrase

» Refers to young men who are unenthusiastic in re=m=mes
the pursuit of sexual relationships with women
cf. "carnivorous girls"

» Viewed as a problem by the older generation?
Lack of willingness to work/communication skills

e Tend to place themselves at home or in the

neighborhood rather than outdoors or other
distant locations

(3) Otaku (maniac, fetishist)

~
"Collective term for people who indulge thes in comics, anime,
games, computers, science fiction, special effects, figures; a series
of Japanese subcultures that are deeply related to each other"
(Azuma 2001) (a.k.a. Otaku culture)  First used by Akio Nakamori
in 1983

Their status changed from minor (negative) to major (positive).

Spread to women (especially women who like comics depicting
Boys' Love, i.e., male homosexual love) and to overseas as well

"MOE" Having crushes on adorable fictitious characters
Prefer virtual subjects, rather than flesh-and-blood women

Akiba (the abbreviation of Akihabara) culture: Akihabara is a
prime amusement district for Otaku.

Maid café (a popular spot for Otaku) : their stock phrase
"Welcome home, my master”

=> |dealized fantasy ‘home*?
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(4) Neto-uyo

(Right wing internet uﬁr petit/neo-nationalists)

e Young people who spread ethnocentric nationalistic discourses on the Internet

e 2002 FIFA World Cup Japan/Korea: Naive praise of anything Japanese => "petite
nationalism" (Kayama 2002) =>The atmosphere supporting Neto-uyo spread among
the younger generation (men in particular) from the latter half of the 1990s.

« Various groups and activities exist (solidarity with men in the older generation)

(1) Historical revisionists who criticize "masochistic view of history" ("Japanese
Society for History Textbook Reform®) (2) Zaitoku-kai (The Citizens Group That Will
Not Admit Special Privileges for Koreans in Japan) that scatters hate speech on the
street (3) Mass media advertising anti-Korean and
anti-Chinese sentiments
{4) Gender-free Bashing 55

(from 2000)

e They hate feminists

Place and Home

(Creswell 2004, Bl@& Dowling 2006 )
7/

* Human geography: Contrasting space and place

* "Place" = A portion of space whose meaning was given by humans and/or
the place one belongs to, which forms the foundation of identity and a sense
of belonging

» "Home" is the fusion of a feeling "at home", a sense of comfort, belonging,
with a particular place (Blunt & Dowling 2006:22)

» The meaning of "home" varies depending on gender, class, and culture

* "Home" for men is imagined as a place of comfort and rest

* "Home" for women may be a place of unpaid work and oppression

 Various scales of "home," from actual home over local community to the state
» The concept of place/home often draws a line between people belonging to a

certain place (insiders) and aliens (outsiders), and excludes the latter
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Evaluation of 4 Types of Masculinity
From the Viewpo@of place and home

(1) "lkumen” React against traditional masc during the period of high economic growth.
Pursue active practice of the creation of family & home based on equal gender relationship.
Men who have full-time jobs to qualify themselves as possible objects of marriage and who are
able to take childcare leave when babies are born. They may be privileged?

(2) "Herbivorous Boys" Do not pursue partnerships, place high value on private space (home)
and have "introverted personality" => Whether or not this type of men/masculinity is a better
alternative for women is uncertain.

(3) "Otaku™ Monomania focused on virtual targets provided through the Japanese subculture
market and narcissism.

Places of self-approval (home): One’s own room/maid café, where they can avoid flesh-and-
blood "others" that might oppose them or think differently than them.

(4) "Neto-uyo™ (neo- (pefit-) nationalists) => Pursuit of identity/self-ascertainment through
construction and exclusion of "others" as enemies (left-wing, feminists, China (Chinese),
Koreans in Japan, efc.)

Young people who cannot find a place to fit in in family, school, and local communities. => See
“Japan” as their “home” and the foundation of their own identity.=> Hatred toward existences

From Places Excluding Others to
Creation of Qpen Places

o Except for "lkumen," none of the new types @t man/masculinity arising among the younger
generation can be said to have a positive effect on diversity, gender equality and female
leadership. Partners/family members are the closest "others” men are likely to have.

» How is it possible to construct "open places” that form the foundation of encounters and
dialogues with others and of new identities through such encounters and dialogues, rather
than closed places/homes that reject relationships with others?

o Changes of economic systems (from growth to distribution / realization of equal pay for
equal value of work that allows diversified ways of working in the true meaning of the
phrase) are needed.

e It is necessary to learn from practices of diversity in multicultural societies (e.g.,
Australia, New Zealand) to understand how to move from closed communities that reject
others and force synchronization (e.g., Japanese schools) to open societies that embrace
the existence of others, and where people connected to different cultures ("foreigners
living in Japan," "Japanese-Brazilians," etc.) are regarded as "resources" => Creation of
"places" that allow encounters and cooperation with people from different cultural
backgrounds (from early childhood in local communities)
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